UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF TEXAS
' HOUSTON DIVISION
DAVE CAMPBELL and )
DAWN CAMPBELL, )
)
Plaintiffs: )
)
v. ) C.A. NO. 4:12-cv-00165
)
NATIONAL DEVELOPMENT COMPANY, )
INC., CLYDE ENGLE, )
WOODLAND LAKES TRUSTEESHIP, INC. )
FRANCIS OSCAR DARIAN, JR., )
LAWRENCE DEIS, CRAIG KINMANN, )
ARTHUR HURLBURT, RUSSELL RICHARDS, )
DEBORAH CLUTTER, PATRICIA EDGAR, )
CRYSTAL KALLANSRUD, SIMONE HATTON, )
LAWRENCE ANDERSON, LINDA WADE, )
CHERYL DAVIS, and TOM COLYOTT. )
)
Defendants. )

PLAINTIFFS’ MOTION FOR SANCTIONS

COMES NOW PLAINTIFFS Dave and Catrenia Dawn Campbell, pursuant to
F.R.C.P. 11 and motioning this Honorable Court to sanction Counsel Casey Wallace for
the reason as follows:

1. SANCTIONABLE CONDUCT:

1. OnMarch27" 2012, Counsel Wallace did file Defendant’s Response to

e I_m'mmmwofmmmm'_mm@cf
time, opposing Plainifs’ motion, which was umopposed a the pe-motion

: 2. B mwmmm have mailed two copies of said response to

B




| Plaintiffs, via Certified Mall and First-Clas Mall

3. Plaintiffs did not receive either copy which Counsel Wallave did cortity o

~ have mailed." |

4. Plaintiffs iscovered Defendants’ March 27 iing on Apel 27%, 2012,

5. The content of Defendants’ “Response to Plalntiffs' Motton for Leave o
Court to Amend Plaintiffs’ Petition” does not pertain to Plalntifth’ Mation for
Leave, though rather, the content of the response I a further argurent 1o
Defendants’ Motion to Dismiss.

6. Defendants’ “Response (o Plaintiffs’ Motion for Leave to Amend Platmefs
Petition” isn’t proper. The argument contained in Defendants’ response 1o
Plaintiffs’ Motion for Leave to Amend Iy a direct argument to Plaintifty'
Response 1o Defendants’ Motion to Dismiss. Counsel Wallave's wily aet does
show Counsel Wallace’s misconduct was Intentional and maliclous. |

7 Comml Wallace’s prejudicial filing was presented for an improper purpose.
Counsel Wallace did intentionally argue his “Motion t& Divmiss " in an un-
served pleading so Plaintiffs would be unprepared for the March 20™ hearing.

8. Counsel Wallaces prejudicial fling did needioasly increase the cost of this
litigation. Plaintiffs have now exhausted many hours and dollars aa a result of |

‘mwwmmdcwwwwnmmmﬂ%mmm

motion conference for this “Motion for Sanctions,” initiaily Counse! Waltace asked Plaintiffs, “De you

wanna see if I have o certified mail green card thei i can produce to you? "' cw Wallage did further '
| state, “1'll find out if there's a green card from the March 27, 2012 document, * Howsver, by the end of
MmmwMWM““ﬁmmm*'mMMm
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Counsel Waliace's offensive m to include nullifying the March 29® 2012
hearing. If Counsel Wallace’s WIWWIMWMya

| W quIWMdidlndiminhiapr&moﬁonconfmfor

* Plaintifts’ “Motion for Sanctions, " with Plaintiffs, then Counsel Wallace

| whwmupmmmemmza*wngmmcw&dm
if everyone had received copies of each party's filings. Afier all, Counsel
Wallace's offensive argument was filed less than 45 hours before the “Mofion
to Dismiss " hearing, and filed out of time at that,

9. The legal contentions contained in Counsel Wallace's offensive filing were
frivolous because they were presented in an unopposed motion filed by
Plaintiffs, rather than in Defendant’s Motion to Dismiss, which is the motion
Defendants’ argument did pertain to.

10.  Counsel Wallace's contentions contained in his offensive pleading contain no
evidentiary support.

11.  Counsel Wallace did intentionally fail to serve Plaintiffs with a copy of
Defendants’ filing simply because Counsel Wallace believes he is exempt |
from rules of law, as during the pre-motion conference for this Motion for
Smtiem, Counsel Wallace stated, “I'm not trying to beat you up, or anything |
like rhat. 1 know the Cowrt will deny ii, even Wﬂﬂdhappm Ev?n ifyou

- weren't served, it would 've been a mistake on my part, mappmdm
sancrionable conduct. Judges just don't sanction people for this."
o MWMthhkmwmm. Counsel
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| 'wmmmmm he'd simply made & misiaks in uling 1o serve Plaintit,
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"

- C‘mm Wdlm n fraud upon the eourt, in eertifylng he served a ploading in which
_ mmmmmmmm mmwmomhwmmm

hartned In mhm wkhtho&sud t‘imgwmmtaf “an unconscionable plan or
MWm impraperly iifluince thy Cowrt in the Courr's decisions.”
Counsel Wallace's fraud was plainly designed to corrupt the legitimacy of the trth-
winu process, |

I this cese, Counvel Wallace did imanipulate the Cortificate of Service for the exact
result which oceurred at the March 29" “Mation 1o Dismiss " hearing. Counsel
Wallace's offending pleading was presented with an improper purpose because it did
intend to prejudice Plaintiffy, by depriving Plaintiffs of an argument, which did lead
to the wrongful dismissal of this action,

Counsel Wallaco's "rawd upon the court ' reveals why Plaintiffs found themselves
dumbfounded and at & loxs for words during the March 29" hearing. Plaintiffs were
completely unaware of Counsel Wallace's reticent stance, which resuited in a
dismissal of this action, in the Court's ruling. Had Plaintiffs been aware of Counsel -
Wallaoe's argument that Defendants maintain a passive website, Plaintiffs would
‘have adamantly opposed such mythical allegation, whereby this case could not have

Counsel Waliace's offending filing was never well-grounded, which. beinga
seasoned antornoy, MMWM:MOFMM Cmmuiwmmétd _
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have mailed the offensive filing by Certified Mail, less than 45 hours before the
March 29" “Motion to Dismiss” hearing, indicating there is a Certified Mail
receipt. If such action could be construed as a mistake, then the integrity of a
“Ceriificate of Service " is fonver destroyed.

REMEDY REQUESTED:

Plaintiffs’ hereby request Counsel Wallace to withdraw Defendants’ offensive and
préjudicinl pleading.

Plaintiffs hereby request compensation for the time and expense Plaintiffs have
expended as a result of Counsel Wallace's offensive misconduct, in the amount of
$700.00, and any further remedy availabie.

LEGAL ARGUMENT:

Under Fed R. Civ. Proc. 15(a), “a party may amend his pleading once as a
maiter of course af any time before a responsive pleading is served.
Defendants did not file a responsive pleading and a “Motion to Dismiss” is
not a ‘responsive pleading’ within the meaning of the Rule. Neither the filing
nor granting of such a motion before answer terminates the right to amend; an

order of dismissal denying leave to amend at that stage is improper. Schreiber

erv-well Furniture Co., 806 F. 2d 1393, 1401 (9™ Cir. *86).
Counsel Wailace did file a frivolous response, which was ungrounded and
only done so to cause delay, incmtheooﬂoflitiwionmmﬁy

The Ninth Circuit has made clear that “in exercising its discretion, a court
must be guided in the underlying pwrpose of Rule 15 — to facilitate decision on
the merits rather than on the pleadings or techicalities, " Leighton, 833 F. 2d
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at 186, quoting LS, v, Webb, 655 F. 2d 977, 79 (9" Cir. *81),

Courts possess the inherent power to vacate or amend a judgment obtained by
fraud on the court, Toscano v, CIR, 441 F. 2d 930 (9" Cir. 1971), but that
power is narrowly construed, applying only to fraud that defiles the court or is
perpetrated by officers of the court. When it is conciuded that the integrity of
the judicial process has been harmed, however, and the fraud rises to the level
of “an unconscionable plan or scheme which is designed to improperly
influence the court in its decisions,” the Court can not only act, though
should. England 281 F. 2d at 309; Levander v. Prober, 180 F. 3d 1114, 1119
(9" Cir. 1999).

Prejudice is not an element of fraud on the court. Hazel-Atlas, 322 U.S. at

238, 64 S. Ct. 997; Pumphre; Mo., 62 F.3d 1128,

1132-33 (9™ Cir. 1995). Fraud on the court occurs when the misconduct
harms the integrity of the judicial process, regardless of whether the opposing
party is prejudiced. Alexander v. Robertson, 882 F. 2d 421, 424 (9" Cir.
1989).

The perpetrator of the fraud should not be allowed to dispute the effectiveness
of the fraud afier the fact. Hazel-Atlas, 322 U.S. at 247, 64 S, Ct. 997,
Pumphrey, 62 F. 3d at 1133,

As the Supreme Court observed more than fifty years ago, “{tJruth needs no
disguise ” Hazel-Atlas, 322 U.S. at 247, 648.Ct.997.

In this case, the Court believed it was hearing a legitimate adversarial dispute

IWhen;infact.ﬂwpmceedingmachgmde fraught with concealed motives



and false testimony. What did occur clearly was designed to defile the count
itself, and the offensive action was carried out by an officer of the court,
Toscano, 441 F. 2d at 933.

28.  Counsel Wallace’s fraud did corrupt the adversarial nature of the proceeding,
the integrity of the witnesses, and the ability of the Court to judge impartially.
England, 281 F. 2d 304. This harm is noteworthy not only because it defiled
the sanctity of the court and the confidence of all future litigants, but also
because it did violate the rights of Plaintiffs, Levander, 180 F. 3d at 1118.

29.  Tampering with the administration of justice in this manner involves far
more than an injury to a single litigant. Itis a wrong against the institution
set up to protect and safeguard the public. Counsel Wallace has advised
Plaintiffs that his misconduct is unsanctionable because it was a “mistake " on
his part. If a sworn officer of the court mistakenly certifies to have served a
pleading the sworn officer did not serve, then a “Certificate of Service ” would
serve no purpose whatsoever. If Counsel Wallace is correct in his assertion
that Courts just don’t sanction attorneys for failing to serve a document
despite certifying the document as being served, then that would make the law
ambiguous in its requirement of a “Certificate of Service.” *

30.  This Court does have the inherent power to vacate the judgment of dismissal,
and fashion an appropriate remedy. Chambers v. NASCO, Inc., 501 U.S. 32,
44-45,111 8. Cr. 2123, 115 L. Ed. 2d 27 (1991); Hazel-Atlas, 322 U.S. at
250, 64 S. Ct. 997; Fink v, Gomez, 239 F. 3d. 989, 992 (9" Cir. 2001).

* If a sworn officer of the court certifies to have done something, then the officer of the court is required to
ensure their certification is legitimate, Otherwise, the certification, indeed, is frauduient.
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33.

~ upon the court” vitiates the entire proceeding. The P

Whenever any officer of the court commits fraud during & proceeding in the
court, be or she is engaged in “fraud upon the courr.” In Bulloch v, United
States, 763 F. 2d 1115, 1121 (10™ Cir. 1985), the Court did state, “Fraud
upon the court is fraud which is directed 10 the judicial machinery itself, and
is not fraud between the parties or fraudulent documents, false starements or
perjury. It is where the court or a member is corrupted or influence is
attempted or where the judge has not performed his judicial function ... thus |
where the impartial functions of the cowrt have been direcily corrupted. ”
“Fraud upon the court™ has been defined by the 7" Circuit Court of Appeals
to “embrace that species of fraud which does, or attempts 1o defile the court
itself, or is a fraud perpetrated by officers of the court so that the judicial
machinery cannot perform in the usual manner its impartial task of adjudging

cases that are presented for adjudication.” Kenner v. C.1.R., 387 F. 3d 689
(1968);

deral Practice, 2d ed., p. 512, 60.23.
The 7® Circuit further stated * adzcuionprodzmdbyﬁaudmmecamis.
not, in essence, a decision at all, and never becomes final. "

“Fraud upon the court” makes void the order and judgments oftlmm.. It

- is also clear and well-settled lilinois law that any attempt to commit “fraud

terling, 357 111, 354; 192 N.E. 229 (1934). Under lilinois

| and=th,“Maﬁyoﬁwofthccomcommits‘jﬁthb¢
mm:," ﬂnmﬂasmdngmm of that court are vmd, of no legal force or |




35, The simple fact that Counsel Wallace's initial reaction to Plaintiffs’
notification was, “/ know the Court will deny it, even If It did happen. Even if
mm?..wv‘cd it would've been a mistake on my part, as opposed 10
sanctionable conduct,” evidences Counsel Wallace’s intentional misconduct.
Had Counsel Wallace indeed served Plaintiffs, then Counsel Wailace's initial
reaction would have been words such as, “Yes, I did, foo, serve you.” The fact

~ that Counsel Wallace's reaction was haughty, rather than apologetic does
evidence Counsel Wallace's misconduct as being intentional.

36 _'Cmml Wallace has taken advantage of pro-se litigants and ignored rules of
law. During the pre-motion conference for this “Motion for Sanctions,”

© Counsel Wallace seemed agitated that Plaintiffs were in contact with him for a -
pre-motion conference, stating, “Let me put it very clearly 1o you. am '
opposed to your motion. 1am oppased to any ruling you have been seeking
form the United States District Court throughout this entire case. Iwill
remain opposed to anything you file. And you can certify that you conferred
with me if you wam to. But go ahead and file whatever you wanna file.”
37 Counsel Wallace should be sanctioned for his willful abuse of the judicial
process because he is a lawyer that has intentionally practiced a fraud upon
" &lecomt Levander, 180 F. 3d at 1119; see also W:SS F..3d
__ | m#, 1133-34 (9" Cir. 2001),
IV.. PRAYER:
WHEREFGRE. P‘iaintiffs have mar!y and oon'vimmﬂly dmmstmed
&and upon the court. To dﬂwrepeﬁtiunofﬂwoffén&m conduct commﬂtcdby




Counsel Wallace, Plainifts pray this Honorabe Court will sanction Counsel Wallace
- toﬂlcmmtho()ommﬁt. in addition to reversing this Court’s Judgment for
' Dismissal, on the basis that Defendants did commit fraud upon the Court in order o

receive a favorable verdict.
LALXDD 1 (@ ampbell>ales «
(936) 239-774
CERTIFICATE OF SERVICE .

1 do hereby certify that a true and correct copy of Plaintiffs’ MOTION FOR
SANCTIONS has been served upon Counsel Wallace by enclosing a copy of the same in
a sesled envelope and mailing via the United States Postal Service’s Certified Mail, on
May 3%, 2012, with Certified Label No.: 7011 2000 0001 3223 9551.

Woodland Lakes Trusteeship, Inc., National Development Company, Inc., Clyde W.
Engle, Francis Oscar Darian, Jr., Lawrence Deis, Craig Kinmann, Arthur Hurlburt,
Russell Richards, Deborah Clutter, Patricia Edgar, Crystal Kallansrud, Simone Hatton,
Linda Wade, Larry Anderson and Thomas Leon Colyott.

Woodland Lakes Trusteeship, Inc., et al

~ ATIN: Casey T. Wallace

% Haynes Boone, Attorneys and Counselors
1221 McKinney Street, Suite 2100

Signed and served this 3" day of May, 2012 :

Jawtes

Houston, Texas 77010-2007




