NATIONAL DEV, CO. v. TRUSTEESHIP OF WOODLAND LAKES, 643 F. Supp. 56! ( 09/16/1986)

(1} UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF MISSOURI,
EASTERN DIVISION

[2] 86-852C(1)
{3] 643 F. Supp. 561, 1986.EM0.0000087<http://www versuslaw.com> Cj\ /\'
[4]  September 16, 1986 \

[5]  NATIONAL DEVELOPMENT €O., INC., Plaintiff,
v,
TRUSTEESHIP OF WOODLAND LAKES, et al., Defendants

[6]  For Plamtiffs: Joseph H. Mueller, Moser, Marsalek, Carpenter, Cleary, Jaeckel & Keaney. , For
Defendants: Norman Stricker.

[7] Nangle, J.
(81 The opinion of the court was delivered by: NANGLE
[9] MEMORANDUM

[10] NANGLE, J.

[11]  Plamtiff moves this Court to make permanent the temporary order restraining defendants from
collecting assessments from new lot purchasers and from enforcing certain amendments to the
Woodland Lakes Trust Indenture. Plaintiff also seeks a declaratory judgment that certain amendments
to the trust indenture are invalid. This case was tried to this Court sitting without a jury. This Court
having considered the pleadings, the testimony of the witnesses, the documents in evidence, and the
stipulations of the parties, and being fully advised in the premises, hereby makes the following
findings of fact and conclusions of law, as required by Rule 52 of the Federal Rules of Civil
Procedure. Fed.R.Civ.P. 52,

[12]  FINDINGS OF FACT

{13] 1. Plaintiff, National Development Co., Inc. (NDC) is a Texas corporation having its principal place of
business in Texas.

{14] 2. Defendant, Trusteeship of Woodland Lakes, is a legal entity established in accordance with an
| Amended Trust Indenture and Restrictive Covenants and Conditions Pertaining to a Subdivision of
Land in Washington County, Missouri (Trust Indenture).

(15] 3. Defendants James R. Clutter, Wilbert Meyer and William W. King serve as Trustees of Wuodland
| Lakes, reside in Washington County, Missouri, and own lots at the Woodland Lake development.

[16]  4.NDC is the developer of Woodland Lakes, a subdivision in Washington County, Missouri.
~ Woodland Lakes comprises 2700 acres, 400 to 500 acres of which remain undeveloped. On the
- developed property, NDC has platted 5400 Jots. NDC offers to sell lots outright or under a standard
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instaliment contract. Purchasers under an installment contract do not receive a deed for their Jot until
all payments have been made. Those customers who purchase outright receive a deed upon payment.
NDC has transferred deeds on approximately 25% of the platted lots. NDC retains the deeds for the

remaining 75% of the platted lots, which includes lots sold under an instaliment contract and unsold
platted lots. *fn1"

{17] 5. On or about May 20, 1980, the Woodland Lakes Trust Indenture was signed and recorded. On Apnil
11, 1983, this Trust [ndenture was amended, and the amendments were duly recorded. All lots at
Woodland Lakes are subject to the covenants contained in the Trust Indenture.

(I8 6. From the inception of the Trusteeship until April, 1985, Richard L. Erkenbeck served as the sole
Trustee. During this period, Erkenbeck was a Vice President of NDC and the NDC employee with
primary responsibility for the Woodland Lakes development.

[19]  7.On April 9, 1985, the annual Woodland Lakes property owners meeting was held as required by the
Trust Indenture. At this meeting, the present Trustees were elected to replace Erkenbeck, whose term
had expired under the terms of the Trust Indenture.

[20] 8. Under the Trust Indenture in effect prior to April 9, 1985, lot owners were entitled to one vote for
each lot when electing trustees. The Trust Indenture defined a lot owner as one to whom a Quly
recorded warranty deed had been conveyed. A fier the election of Trustees on April 9, 1985. a motion
was made and seconded to allow any property owner, whether by warranty deed, fee simple title, or
purchasing under contract for deed, to vote for any purpose provided for in the Trust Indenture if that
property owner had paid all assessments owed to the Trusteeship. The motion was amended to provide
also that the Trust Indenture could be amended by a vote of 51% of the property owners present at a
property owner’s meeting. Only deed holders voted on this motion. Erkenbeck voted as proxy for
NDC. The motion passed unanimously. Both amendments are set out below. *fn2" On September 4,
1985, the amendments passed on April 9, 1985, were recorded.

[21] 9. On August 24, 1985, a special property owner's meeting was held. At the meeting, two additional
amendments to the Trust Indenture were passed. These amendments are set out in the margin. *fn3"
These amendments were also recorded on September 4, 1985,

{22]  10.On April 12, 1986, a third property owner's meeting was held and additional amendments to the
Indenture were passed. These amendments are set out in the margin. *fn4"

{23] CONCLUSIONS OF LAW

| [24]  This Court has jurisdiction over this cause under 28 U.S.C. §§ 1332, 2201, and 2202. Though Missouri
. law applies to this action, this Court has found no Missouri cases addressing the issues presented.
Accordingly, this Court resorts to those common law principles which it believes a Missouri court
would apply. Kifer v. Liberty Mutual Insurance Co., 777 F.2d 1325 (8th Cir. 1985).

[25]  Regarding plaintiff's request for a declaration of rights, the primary issue for decision is whether or not
the April 9. 1985 amendments to the Trust Indenture are enforceable Because these first amendments
changed voting nghts, they affect the validity of subsequent amendments. |

{26)  Gencrally, meetings of a corporation or association should be conducted in compliance with the |
constitution and by-laws. Only votes taken in compliance with these rules can effect binding actions.
See 7 C.J.5. Associations § 7 (1980). Here, the Woodland Lakes Trust Indenture provides that any
action relevant to the subdivision may be taken at annual or special meetings. Prior to the April 9
‘meeting, the Indenture provided for amendments by a vote of 51% of all deed holders. Defendants
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argue that the voting rights provisions of the Trust Indenture were amended to permit both deeded
owners and purchasers under contract for deed to vote. Plaintiff concedes that voting rights changed at
the April 9 meeting but contends that the change allowed purchasers under contract to vote only in the
election of Trustees at the April 9 meeting. As plaintiff contends, Erkenbeck allowed purchasers under
contract to vote solely for the new trustees. According to Erkenbeck, many more purchasers under
contract than deed holders were present at the meeting. He believed it would be fair to allow them to
vote on the new trustees. This version of the meeting is supported by the testimony of Erkenbeck's
former secretary, Karen Lancaster. The testimony of Erkenbeck and his secretary conflicts with the
testimony of Elaine Meyers, Jim Clutter, Donald Busch and Alma Brown, lot owners at Woodland
Lakes. The lot owners testified that 2 motion to amend the trust indenture to permit purchasers under
contract to vote was made, seconded, and unanimously passed. The lot owners testified that the
amendment was not limited to allowing purchasers under contract to vote only in the election of
{rustees.

[27}  Poor recordkeeping and informal procedure precipitated this lawsuit, The parties cannot agree on the
events of the April 9 meeting because they did not conduct themselves with proper regard for the
consequences of their actions. Amendments were passed but not reduced to writing. Votes were taken
but tallies were not kept. The best notes of the meeting are scant, the official minutes whoily
inadequate. Thus, the Court must rest its decision on the testimony of the witnesses at trial. This Court
credits the testimony of the lot owners and concludes that the Trust Indenture was duly amended at the
April 9 meeting to grant purchasers under contract the same voting rights as deed holders.

{28] At the time of the April 9, 1985 meeting, plaintiff held deeds for the unsold platted lots and the platted
lots under contract for deed. Therefore, plaintiff essentially controlled the trusteeship. The April 9
amendment transferred the votes from NDC to purchasers under contract, leaving NDC with votes
only for unsold platted lots. Thus, after the amendment NDC controlled less than a majority of the
votes. Plaintiff contends that it could not have intended to give up control of the trusteeship because
this action would make it more difficult for NDC to comply with HUD regulations. The Court finds
the argument unavailing. First, the intent of plaintiff is not at issue. On the facts as found by this Court,
plaintiff relinquished control whether or not Erkenbeck understood all the ramifications of his actions.
*fn5" Second, the regulation cited by plaintiff, 24 C.F R. § 1710.12, does not require the developer to
maintain control. The cited regulation exempts from federal regulation developers who, inter alia, sell
their lots free and clear of all liens, encumbrances, and adverse claims. Subsection 4(v) of the
regulation allows the developer to remain exempt if the only restrictions are beneficial, mutually
enforceable, property restrictions, particularly those restrictions which establish property owners’
associations. This subsection requires the developer to transfer control of the property association to
the lot owners no later than when the developer ceases to own a majority of the lots. Thus, the
regulation anticipates cases in which the developer turns over control at an earlier time. The April 9
amendments are consistent with this regulation. Consequently, the existence of the regulation does not
bear upon the hikelibood that Erkenbeck allowed NDC to lose control of the trusteeship. Therefore,
this Court declares the amendments passed at the April 9, 1985 meeting valid and enforceabie.

Plamnuff's prayer for a permanent mjunction against enforcement of these amendments is dismissed.

{29]  Next, the Court turns its consideration to the amendments voted upon at the August 28 and April 12
mectings. Plaintiff contends that these amendiments are invalid because a quorum was not present at
the meetings. Defendants assert that a quoram was present becanse one of the April 9 smendments

votes necessary for action. Article {, paragraph 3, of the Trust Indenture provided that "any business
relevant o pertinent 1 the affairs of the WOODLAND LAKES property, or subdivision thereof, may
and shall be transacted at any annual or special meeting described sbove. A majority of the lot owners
~ shali constitute a quorum at the respective mecting of each.” Articie VI, peragraph 2, of the Trust
Indenture provided that “from and afier the termination of the ierm of the original Trustec as

{30} Prior to the msmmmmwmwmmmma '.
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prescribed in Article | this indenture may be modified or amended by a vote of the owners of not less
than fifty-one percent (51%) of the lots into which this tract may be subdivided.” One of the April 9
amendments provides that "this indenture may be modified or amended by a fifty-one percent (51%)
vote of the property owners present at a duly called and scheduled meeting of the association.” As
recorded, the April 9 amendments appear as Article VII of the Trust Indenture. The amendments do
not specify which portions of the original Trust Indenture they modify, nor did the participants at the
April 9 meeting specify the portion of the trust indenture they intended to modify. Defendants argue
that the above amendment altered the quorum requirement of Article I. Plaintiff contends that this

amendment altered the rules for amending the Indenture in Article VI, not quorum requirement in
Article I.

[31}  This Court concludes that the April 9 amendment did not change the quorum requirement. As in the
case of an unambiguous contract, the Court here must construe the trust indenture so as to give 1ts
words their ordinary meaning. However, the Court must also look to the entire contract and consider
its object and purpose. See Wilshire Construction Co. v. Union Electric Co., 463 S.W .2d 903, 906
(Mo. 1971). Where the agreement is clear, the Court may not rewrite it to conform what one of the
parties may have thought the agreement ought to be. See Sterneck v. Equitable Life Insurance Co. of
lowa, 237 F.2d 626, 629 (8th Cir. 1956). The amendment passed on April 9 is not ambiguous. The
language of the amendments refers clearly to modification and amendment of the indenture, rather
than to the votes necessary for action at a lot owners meetings. Moreover, this construction is
consistent with the reasonable operation of the trusteeship. Prior to April 9, a majority of all lot owners
was required for valid action at annual or special meetings. At such a meeting, most actions could be
taken by a simple majority vote of those present at the meeting. Thus, most actions could be passed at
minimum by a vote of just over one quarter of the lot owners. However, the more solemn act of
amending the Trust Indenture required the vote of 51% of all lot owners. Thus, the Trust Indenture
could not be amended by less than just over one-half of the lot owners. Under plaintiffs' construction,
the April 9 amendment eliminates the higher majority required to amend the indenture, a not
unreasonable result. The Court also notes that on April 12, 1986, the defendants purportedly amended
Article [, paragraph 3 to define a quorum as 100% of the lot owners present at a meeting. If it were
valid, this amendment would accomplish clearly the result which the April 9, 1985 amendment
reaches only by defendants' strained construction. Certainly, defendants could have changed the
quorum requirement on April 9 and may have intended 1o do so, but the plain language of the
amendment indicates otherwise, Thus, the presence of a majority of the lot owners was required for
valid action at the August 28, 1985 and April 12, 1986 meetings. Defendants concede that a quorum
Wwas not present at these meetings. Therefore, the amendments passed at these meetings are declared

unenforceable, and this Court permanently enjoins defendants from enforcing these amendments
against NDC.

(321  Having declared the validity of certain amendments to the Trust Indenture, the Court must next
consider the 1ssue of assessments. As plaintiff asserts in its post-trial bnef, the Court must determine
Mamaunt.ufmeqm owed by NDC to the trusteeship. This Issu¢ was not raised by the pleadings

Fed R.Civ.P. 53(a), Thwsh the parties consent to the use of a master, their request is denied. See
Bartiett-Colhins Co. v. Surinam Navigation Co., 381 F.2d 546, 550-51 (10th Cir. 1967) (appointment
afmmmwmmmd}. Pmﬂmymumhmwwimlypw
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owners. Thus, while the issties concerning the temporary restraining order are not moot. it appears that
further injurious actions are unlikely. Moreover, no evidence on this issue was presented at trial.

Agcnrdingly, this Court's temporary restraining order is dissolved, and plaintiff's prayer for permanent
injunctive relief is dismissed.

[{34] Fipally, the Court adds a note regarding the parties and their positions. Though NDC continues to have
a substantial investment in the Woodiand Lakes development, it has lost control of the development's
trusteeship. Naturafly, NDC refuses to invest additional money in the development. The trustees and

be solved merely by the memorandum of this Court. The parties are admonished to recognize their
mutual interests in the success of the development and to cooperate toward that end.

(35] {EDITOR'S NOTE: The following court-provided text does not appear at this cite in 643 F. Supp.]
[{36] ORDER
(37]  Pursuant to the memorandum filed herein this day,

[38]  IT IS HEREBY DECLARED that the amendments passed at the April 9, 1985 meeting are valid and
enforceable.

(39]  IT IS FURTHER DECLARED that the amendments passed at the August 28, 1985, and Apnil 12,
1986, meetings are invalid and unenforceable and that a quorum under the Woodland Lakes Trust
indenture is defined by the version of the trust indenture recorded on April 18, 1983.

{40}  IT IS HEREBY ORDERED that plaintiff's prayer for a permanent injunction against enforcement of
the April 9, 1985, amendments be and is dismissed.

{41}  IT IS FURTHER ORDERED that defendants be and are permanetly enjoined from enforcement of the
amendments passed at the August 28 1985, and April 12, 1986, meetings.

{42] 1T IS FURTHER ORDERED that the temporary restraining order of this Court entered on April 25,
1986, be and is dissolved and that plaintiff's prayer for permanent injunctive relief on this ground be
and 1s dismissed.

oinion Footnol

{43]  *fn] Unless otherwise specified, this opinion will refer 1o both deeded owners and purchasers under s
- contract as lot owners. |

{44}  *fn2 1. This indenture may be modified or amended by a fifty-omc percent (51%) vote of the property
. owners present at 8 duly calied and scheduled meeting of the Association. 2. Any person shall be
- considered 35 an owner entitied %0 vote for any purpose provided for in this indenture provided said
"__;mmia&cwmby&e&mkdﬂe,mﬁh&dawcmnﬁhmmdummﬁx B

© [45]  *f3 1. There shall be semi anoual meetings of the lot owners at 2 convenient place in Washington
Cwﬂyﬁmfuhmo{mmummmhﬂﬁmmﬂmm o, et
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- the secoud Saturday in April and the first Saturday of October, beginning in the year 1986 and each
year thereafter. If however, the second Saturday of April precedes Easter Sunday then the April
meeting shall be held on the third Saturday of April. Notice of the date, time and place of said meeting
shall be given by insertion of a notice in the newspaper circulated in Washington County, Missouri, at

~ least seven (7) days before the date of the meeting, or, at the election of the Trustees, notice of said
meeting may be made by mailing to each lot owner a letter setting forth the date, time and place of
said serni annual meeting. Special meetings of lot owners shall be subject to these same notice

- requirements. 2. A special assessment of Twenty Dollars ($ 20.00) per year beginning in 1986 and
continuing for 2 maximum term of ten years upon and against each property owner for the purpose of

obtaining electrical transmission and distribution lines to each and every lot within the Woodland
Lakes Development.

[46]

*md 1. Dne hundred (100) percent of the lot owners present and voting shall constitute a quorum at
the respective meeting of each. 2. In any election of Trustees, the owner of each lot shall be entitled to
one (1) vote for each full lot owned by him, not to exceed a total of five (5) votes per any one owner,

which vote may be cast in person or by proxy, however, no person or entity in attendance shall vote
more than five (5) such proxies.

[47]  *fns Plaintiff has not raised the issue of whether Erkenbeck, as an agent of NDC, acted beyond the
scope of his authority. The Court must therefore assume that Erkenbeck - as the vice-president of

NDC, the officer with primary responsibility for Woodland Lakes, and the individual authorized to
vote NDC's proxy votes - acted within his authority.
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Click And Inc

Click Industries' new business division has spent the last 11 years helping en eurs get their businesses off
the ground. We offer affordable bus 4 ping entreprencurs g

'€ ¢ (  business formation services, as well as continuing business management tools
such as DBA filing, foreign entity registration, registered agent services, amendments to articles of
meorporation, and more.

http://www clickandinc.com

Click and Copyright

Oﬂ‘{ copyrighting division provides copyright filing services for creative professionals who are serious about
their work. Click and Copyright can help protect your intellectual property quickly and affordably, offering a

variety of packages for all different types of work-—~websites, brochures, music, literature, artwork, and more.
hitp:/iwww.clickandcopyright.com

Miller/Davis

Since 1894, Miller/Davis Company has been the leading provider of business and government forms. In afidi‘tiﬂn
1o our ever-expanding library of both online and paper court forms and our proprietary software to help with

legal form management, Miller/Davis offers a variety of business products, including corporate seals,
certificates, and accounting supplies.

http.//www mitlerdavis.com

VersusLaw

VersusLaw leads the industry in providing fast and affordable online legal research materials. From case law and

statutes to secondary materials, VersusLaw continually increases the scope and depth to its content for attorneys
and legal researchers.

http://www versuslaw.com

Legal Research Center

Minneapolis-based Legal Research Center offers legal research, knowledge management, and regulatory
compliance services o attorneys in corporate and private practice throughout the world.
http://www.legalresearch.com




